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DECISION 

PRELIMINARY MATTERS 

The Complainant, REDACTED (hereafter referred to as "Student"), through 

REDACTED Educational Representative, REDACTED mother REDACTED (hereafter referred 

to as "Educational Representative" or "Mother"), filed a Due Process Complaint on August 1, 

2022. Prior to the hearing, on August 22, 2022, Adult and Prison Education Resources 

("APER" or "Respondent") filed a motion to dismiss certain claims involving the copying and 

provision of student records, asserting that the panel did not have jurisdiction to hear those 

claims. In an order dated September 12, 2022, the hearing panel denied the Motion to Dismiss. 

Said Order is incorporated by reference. 
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The hearing was conducted via Zoom over four nonconsecutive dates: September 13, 

2022, September 14, 2022, September 19, 2022, and October 11, 2022. The Complainants called 

4 witnesses and the Respondent called 3 witnesses. The hearing panel finds all the witnesses 

credible, although the testimony of each witness has been given different weight. 

Subsequent to the hearing, both parties filed written closing arguments. All arguments, 

conclusions and proposed facts submitted by the parties have been considered. To the extent that 

the testimony of various witnesses is not in accord with the findings as stated herein, it is not 

credited. 

ISSUES PRESENTED 

The issues presented in the due process hearing are: 

1. Did APER create an IEP that was designed to provide Student with a F APE?

2. Did APER fail to respond to Student's behavioral and emotional needs related to 

REDACTED disabilities and therefore deprive REDACTED of a F APE?

3. Did APER fail to provide special education and related services to Student in the least 

restrictive environment (4'LRE")?

4. Did APER engage in procedural violations of the IDEA? If so, did those procedural 

violations rise to the level of a deprivation of F APE?

a. Did APER's failure to either adopt the previous IEP or develop a new IEP 

within 60 days of Student's entry to the prison system deprive Student of a 

FAPE?

b. Did APER's failure to conduct a reevaluation of Student in a timely manner 

deprive Student of a F APE?

c. Did APER fail to engage Student's designated Educational Representative in
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REDACTED education? If so, was this a deprivation of a F APE? 

d. Was Student deprived FAPE by APER's refusal to provide copies of REDACTED

educational records to REDACTED Educational Representative or counsel?

5. Should APER be compelled to review and revise its policies and procedures to be 

consistent and compliant with the IDEA?

6. Does the scope of the request for due process include Student's education at 

REDACTED Correctional Center?

FINDINGS OF FACT 

Based upon the testimony, and the evidence in the record, the hearing panel makes the 

following findings of fact: 

PARTIES 

1. Student is identified as a "Child with a disability" (hereinafter "eligible student")

as that term is defined in the Individuals with Disabilities Education Act ("IDEA"). Stip. 1. 1

2. The Delaware Department of Education ("DDOE") is the State Education Agency

("SEA") as that term is defined in the IDEA. Stip. 2. 

3. DDOE provides special education and related services to eligible students who

are incarcerated in a Delaware Department of Correction ("DDOC") facility through APER. Tr. 

20. 

1 Hereinafter, Joint Stipulation ofFacts is cited "Stip. [paragraph number];" Transcripts are cited "Tr. [page 
number];" Student's exhibits are cited "SE [exhibit number];" APER's exhibits are cited "RE [exhibit number];" 
Joint exhibits are cited "JE [exhibit number]." 
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4. APER, individually and as a workgroup ofDDOE, is a public agency as that term

is defined in the IDEA and is bound by the IDEA and its implementing regulations, as well as 

Delaware's equivalent, at 14 Del. C. 3100, et seq., and its implementing regulations. 

5. The James H. Groves High School ("Groves") is a Delaware public high school

which provides adults and out of school youth with the opportunity to earn and obtain a high 

school diploma. (14 Del. Admin. C. §915.1.) Groves is administered by APER. Tr. 19. 

3. 

6. REDACTED ("REDACTED) is a DDOC facility. Stip.

7. Student entered REDACTED on December 18, 2020. Stip. 4.

IEPs AND EVLUATIONS PRIOR TO STUDENT ENTERING REDACTED 

8.At the time Student entered REDCATED, REDACTED had an IEP from the REDACTED

District, dated April 16, 2020 (JE 05), as well as a Positive Behavior Support Plan ("BSP"), and 

supporting Functional Behavioral Assessment ("FBA") from December 2018 (SE 14). Student's 

last triennial evaluation prior to entry into REDACTED was December 13, 2018. JE 02. 

PROVISION OF SPECIAL EDUCATION AT HRYCI 

9. On December 21, 2020, REDACTED ("REDACTED), APER's then-Educational

Diagnostician at REDACTED sent Student a letter offering Student services. Tr. 27. 

10. On February 2, 2021, REDACTED met with Student and initiated Student's file. Tr.

31;RE 1. 
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11. APER contacted the REDACTED District on February 3, 2021 to request

Student's most recent evaluation, evaluation summary report ("ESR"), IEP, and academic 

transcript. SE 10. 

12. On February 4, 2021, APER received Student's records from REDACTED

District. RE 1. 

13. On February 11, 2021, APER sent an "Invitation to Meeting." Stip. 5.

14. On February 11, 2021, APER held the meeting for the purpose of determining

Student's capacity and to hold an evaluation meeting. Tr. 39. 

15. Student requested that REDACTED mother be present. Stip. 6.

16. The February 11, 2021 meeting ended without a capacity determination or a

completed evaluation. Tr. 42; RE 4. 

17. On February 19, 2021, REDACTED called and left a message for Mother "for

requirement to participate in meeting." Tr. 43; RE 2. 

18. On February 26, 2021, APER sent an Invitation to Meeting and held the meeting

for the purpose of determining Student's capacity and to hold an evaluation meeting. The IEP 

Team determined that Student lacked capacity to make educational decisions, and Mother agreed 

to serve as Student's Educational Representative. Stip. 7. 

19. Mother remains Student's Educational Representative. Tr. 111,295.

20. On February 26, 2021, a meeting was held, the "Educational Representative After

Attainment of Age 18" form was completed, and Student's 2018 ESR was adopted by the IEP 

team. Student's mother was in attendance at the meeting. Tr. 43-44. 
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BEHAVIORAL HISTORY 

31. Prior to March 12, 2021, Student had IEPs which addressed REDACTED defiance and

aggression. JE 02. 

32. The March 12, 2021 IEP included a behavior goal on redirecting frustrations.

Stip. 10. 

33. The March 12, 2021 behavior goal required APER staff to conduct daily (and then

beginning in the marking period ending December 31, 2021, weekly) check-ins related to 

Student's goal of redirecting frustrations. JE 01. 

645. 

34. APER did not conduct check-ins as provided for in the March 12, 2021 IEP. Tr.

35. APER did not collect data on Student's use of the coping strategies of working

out, reading, or journaling as provided in Student's March 12, 2021 IEP. Tr. 645. 

PROVISION OF EDUCATION AT REDACTED 

36. On or around December 18, 2020 through in or around March, 2022, Student was

considered a "detainee" at REDACTED meaning Student had not yet been sentenced. Tr. 148. 

During this time, REDACTED received educational programming only when either 

REDACTED ("REDACTED"), REDACTED special education teacher, or REDACTED would 

visit REDACTED. Tr. 328, 366. 
37. REDACTED or REDACTED would provide Student with educational

programing no more than forty-five (45) minutes, three (3) times per week. Tr. 345. 

38. The education provided to Student between on or around December 18, 2020 and

in or around March, 2022 was provided only in a one-on-one setting. Tr. 328. 
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39. After Student was transferred to the East Side, REDACTED was able to attend general

education instruction twice per week for approximately one (1) hour each session. Tr. 523. 

40. When Student was moved to the disciplinary housing unit while housed on the

East Side, instruction was provided to REDACTED one-on-one when REDACTED would 

visit REDACTED Tr. 328. 

LEAST RESTRICTIVE ENVIRONMENT 

41. Student's Least Restrictive Environment ("LRE") as set forth in Student's prior

IEPs has never been a one-on-one setting. Student has never been taught in a one-on-one setting. 

Tr. 519. 

42. When APER conducted Student's March 12, 2022 IEP meeting, there was no

discussion as to what Student's LRE should be. Tr. 380,603. 

EDUCATION RECORDS 

43. On behalf of, and with authorization from, Student's Educational Representative,

Counsel for Student requested a copy of Student's educational records on April 21, 2022. SE 06, 

SE 07. 

44. On June 3, 2022, Student's Educational Representative emailed REDACTED

("REDACTED"), who had been the REDACTED teacher/supervisor at that time, to request 

copies of Student's records. SE 03. 

45. On June 9, 2022, Student's Educational Representative sent a second request to

REDACTED for the educational records. SE 03. 
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46. REDACTED responded on June 9, 2022 advising that REDACTED no longer worked at

REDACTED and that Student's Educational Representative would need to contact the new 

REDACTED teacher/supervisor, REDACTED ("REDACTED"). SE 03. 

47. On June 9, 2022, Student's Educational Representative sent an email request for

Student's educational records to REDACTED SE 03. 

48. REDACTED never responded to Student's Educational Representative. Tr. 

297.

49. On June 16, 2022, REDACTED made copies of the educational records for
Student. Tr. 79. 

50. APER provided a copy of the records to Student, believing that "[Student] was

able to provide them to whoever REDACTED wished." Tr. 100. 

51. APER has not provided the requested copies of Student's educational records to

REDACTED Educational Representative. Tr. 298. 

DISCUSSION 

1. Did APER create an IEP that was designed to provide Student with a FAPE?

A LEA is required to provide a free appropriate public education (hereafter referred to as 

"F APE") to students requiring special education. They are further required to provide "an 

educational program reasonably calculated to enable a child to make progress in light of the 

child's circumstances." K.D. v. Downingtown Area Sch. Dist. 904 F.3d 248 (3d Cir. 2018) 

(quoting Endrew F., ex rel. JosephF. v. Douglas City Sch. Dist. RE-1. 137 S.Ct. 988, 1001 (2017)). 

"Any review of an IEP must appreciate that the question is whether the IEP is reasonable, not 

whether the court regards it as ideal." Id. at 255 (quoting Endrew F., 137 S.Ct. at 999). 

In determining if a F APE was provided, the first area of inquiry is whether the IEP is 
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appropriate and enables a child to make progress in light of the child's circumstances. The IEP need 

not provide the maximum or optimal services but must be tailored to provide appropriate goals 

and supports to allow the child to make reasonable progress. See C.F. v. Radnor Twp. Sch. Dist.. 

No. 17-4765, 2019 U.S. Dist. LEXIS 41264 at 24-25 (E.D. Pa. Mar. 14, 2019) citing Parker C. 

through Todd v. W. Chester Area Sch. Dist., No. CV 16-4836, 2017 U.S. Dist. LEXIS 104068, 

2017 WL 2888573, at *7 (E.D. Pa. July 6, 2017); see also Coleman v. Pottstown Sch. Dist.. 983 

F. Supp. 2d 543, 563 (E.D. Pa. 2013) (citing P.P. ex rel. Michael P. v. W. Chester Areas Sch. 

Dist., 585 F.3d 727, 729-30 (3d Cir. 2009)) (stating that "maximal or optimal educational services 

or results are not guaranteed under the IDEA"). What a school district must do. however. is 

"identify goals for meaningful improvement relating to a student's potential." Coleman, 983 F. 

Supp. 2d at 563 (citing P.P. ex rel. Michael P., 585 F.3d at 729-30). 

It does not appear that Student's IEP was designed to provide REDACTED with a F APE, 

as it was not drafted to address REDACTED needs as identified in REDACTED evaluations in 

order to enable REDACTED to make progress. Further, REDACTED goals were not created with 

an eye toward meaningful improvement relating to REDACTED potential. More concerning is 

that they do not appear to have been measured at all. 

Student's behavior goal was: "[Student] will redirect frustrations by working out, reading, 

or journaling on 5 out of 5 occasions with weekly staff check-ins as evidenced by [Student's] 

self-reporting and documented violations of DOC policies." The Present Level of Educational 

Performance ("PLEP") for this goal states: "[Student] reports that REDACTED experiences 

frustrations leading to racing and/or obsessive thoughts every couple of days sometimes last all 

day." Yet, the benchmarks for this goal are to be measured, in part, with "documented violations 

of DOC policies." The PLEP does not indicate that Student's frustrations result in violations 

of DOC policies, but rather that they are negatively impacting REDACTED thoughts. 

Regardless, APER admittedly 



did not track them at all, nor had they intended to. When asked if anyone was keeping track of 

the benchmarks for this goal, REDACTED testified: "there would be no one that could keep 

track, really." Tr. 546. 

Student's CEA3/Writing goal was: "[Student ] will, with the assistance of REDACTED 

teacher and use of a writing checklist, edit and revise REDACTED research based 

argument essay of at least 6 paragraphs, to include an introduction, at least 3 point 

paragraphs, 1 counter argument and rebuttal paragraph, and conclusion. [Student] will score at 

or above grade level in each of the 5 paragraphs according to the approved CEA3 Writing 

Rubric." The one academic goal, relating to the CEA3 research paper was included not to meet 

an identified educational need, but rather to address the issue that Student would not 

otherwise receive any accommodations or modifications of this assignment. Tr. 366-377. 

APER did not consider prior evaluations when drafting the March 12, 2021 IEP. JE 01. 

REDACTED stated that the IEP "was designed the best that [they] could do with the resources 

that [they] had." Tr. 417-418. REDACTED later testified that "[Student's] IEP was not 

designed to meet REDACTED needs." Tr. 609. Creating an IEP based on available resources 

is not the standard. Therefore, we find that APER denied Student a F APE when it failed to 

provide an IEP that considered existing evaluations or that was reasonably calculated to 

enable REDACTED to make meaningful progress. 

2. Did APER fail to respond to Student's behavioral and emotional needs related

to REDACTEC disabilities and therefore deprive REDACTED of a FAPE?

Student entered REDACTED with a BSP, and supporting FBA from December 2018. 

SE 14. The FBA identified three behaviors for which Student needed support: 1) Inflammatory 
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concern that Student's mental health needs were not being met. Tr. 279. She testified that she 

thought that "because in REDACTED mental health plea that REDACTED took, the goal was to 

try to get REDACTED the mental health treatment that REDACTED needed." Tr. 280. However, 

no counseling was provided in the IEP because there was no onsite school counselor. Tr. 348. 

Additionally, as addressed above, there was only one goal related to behavior. This goal would be 

nearly impossible for Student to achieve as there were no behavioral or counseling supports 

provided through the IEP. JE 01; Tr. 348. In fact, REDACTED specifically advised Mother that 

Student could not "see counseling or support staff when needed," as provide in REDACTED prior 

IEP because Student was in "a secure correctional facility." SE 09. Mother testified that she 

asked about requesting to have Student Transferred to the Delaware Psychiatric Hospital, but that 

REDACTED was not sure "if [Student] would be entitled to education while REDACTED was 

[there]." Tr. 280. Ultimately, "[Student] was hesitant for [her] to force the Delaware Psychiatric 

Hospital placement, because REDACTED wanted to finish REDACTED high school education, 

and that was REDACTED top priority." Tr. 281. Services provided to disabled students must not 

be determined by what is available, but rather by what is appropriate. 

At some point, Student began receiving mental health services from Centurion (the 

contracted provider with the Delaware Department of Corrections that provides medical and 

mental health services, Tr. 153), but those services were not "in conjunction with REDACTED 

education." Tr. 349. Further, there was no information shared between Centurion and APER. Tr. 

349. In fact, REDACTED, Student's special education teacher, only "found out that REDACTED 

was [receiving services from Centurion] by happenstance" when REDACTED and the Centurion 

provider arrived at Student's housing unit at the same time. Tr. 349. 

It was also noted that Student continued to exhibit the behaviors identified in REDACTED FBA 

and addressed in REDACTED BSP. The PLEP states: "[Student] reports that REDACTED 

experiences frustrations 
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leading to racing and/or obsessive thoughts every couple of days sometimes last all day," and the 

benchmarks are for Student to "redirect frustrations by working out, reading, or journaling on 2 

out of 5 occasions with daily staff check-ins as evidenced by [Student's] self-reporting and 

documented violations of DOC policies" by June 30, 2021; "redirect frustrations by working out, 

reading, or journaling on 3 out of 5 occasions with daily staff check-ins as evidenced by 

[Student's] self-reporting and documented violations of DOC policies" by September 30, 2021; 

"redirect frustrations by working out, reading, or journaling on 4 out of 5 occasions with daily 

staff check-ins as evidenced by [Student's] self-reporting and documented violations of DOC 

policies" by December, 2021; and "redirect frustrations by working out, reading, or journaling on 

5 out of 5 occasions with daily staff check-ins as evidenced by [Student's] self-reporting and 

documented violations of DOC policies" by March 1, 2022. JE 01. These benchmarks were 

never tracked, and there is no indication that anyone worked with Student to teach REDACTED 

how to recognize when REDACTED frustration was rising to a level that required "redirection." 

Therefore, it is no surprise that subsequent to the implementation of that goal, APER staff were 

aware that Student was experiencing negative feelings and that it was "more difficult to redirect 

or comfort REDACTED" Tr. 343. 

Student was not provided with a BSP to address REDACTED behavioral needs, nor did 

the IEP provide for any mental health counseling. The sole behavioral goal was not measured, 

and the IEP did not include any method of support for Student to achieve it. Therefore, we find 

that APER denied Student a F APE when it failed to respond to Student's behavioral and 

emotional needs related to REDACTED disabilities. 
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security interest in where a student is placed must be individualized and not pursuant to a blanket 

policy. Buckley at 716. However, in this case there was no evidence or testimony offered to 

establish that a bona fide security interest existed which would necessitate such a restrictive 

educational placement as Student received. 

Student received REDACTED education in a one-to-one setting. This restrictive 

educational environment was provided not as a result of review of prior placements, evaluations, 

or any determination that this was an appropriate environment for Student, but rather by default. 

The one-to-one setting was the only environment available to detainees like Student. Tr. 566. The 

March 12, 2021, IEP states "Placement is court mandated. [Student] is housed on the West Side 

of the facility. Security can restrict a student's access to general education services and materials 

based on changes in housing and security concerns." JE 01. The "placement" mandated by the 

court was for REDACTED residence (prison), not a learning environment. Both REDACTED 

and REDACTED testified that the IEP team never discussed what an appropriate learning 

environment, indeed the least restrictive environment, for Student would be; it was also noted 

that LRE is not normally discussed at IEP meetings because it is a prison. Tr. 380-382, 603-4, 

606. REDACTED description of the physical environment in which Student was expected to 

learn was quite compelling: 

... [Student] was seen in what we call the interview room. The interview rooms in 
the prison are divided by a thick layer of Plexiglas, and each side of the division is 
about three feet by three feet maybe, three feet by four feet. The staff side of the 
interview room has a table where the staff or lawyers or legal or medical can lay 
out supplies, but the student side has nothing. And both sides have an affixed 
metal [stool] with no cushion to sit on. So being in that space, especially having to 
lean over to do the work when REDACTED writing, it's not physically 
comfortable to be in there for the students. Tr. 346. 

Student later testified about REDACTED learning environment when 
REDACTED was transferred to the 
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REDACTED ("REDACTED"). Although REDACTED was educated in a classroom setting, 

with other students, REDACTED was still taught one-on-one by an aide. Tr. 531-532. 

Additionally, REDACTED  was shackled to REDACTED desk, and REDACTED arms were 

shackled to REDACTED  body, thereby limiting REDACTED ability to move. Student testified 

that it was "kind of hard with all this shackle stuff to work, stay focused, handcuffs kind 

oflike-handcuffs are kind of uncomfortable." Tr. 533. Given the fact that Student's prior IEP 

included an accommodation to allow REDACTED "to pace and walk in the back of the class," it 

is surprising that APER accepted a three-by-three room, or a larger room which required Student 

to be shackled to a desk, with REDACTED hands shackled to REDACTED body, as the LRE 

for anyone with Student's identified disabilities. 

REDACTED testified that REDACTED felt that Student "would benefit for (sic) more 

regular programming on education, but that wasn't an option at that time." Tr. 385. By all 

accounts, Student would have likely benefited from a less restrictive environment. Tr. 566-567. 

Therefore, we find that APER deprived Student of a F APE when they provided REDACTED 

education in a more restrictive environment than was appropriate for REDACTED academically, 

or necessary to the State for security reasons. 

4. Did APER engage in procedural violations of the IDEA? If so, did those

procedural violations rise to the level of a deprivation of FAPE?

The IDEA requires that state educational agencies include certain procedural safeguards 

to ensure parents are permitted to participate in the IEP process and are aware of their rights 

under IDEA. T.R. v. Sch. Dist. ofPhila. L.R., 4 F.4th 179 (3d Cir. 2021). IDEA only permits 

relief for procedural violations when they rise to the level of a denial ofFAPE. In the 2004 IDEA 

amendments, Congress noted that a procedural violation may rise to the level of a denial of 
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either adopt the prior IEP or develop, adopt, and implement a new IEP within sixty (60) day of 

enrollment. 34 C.F.R. § 300.323 (e), 14 Del. Admin. C. §925.10.4 (emphasis added). Student 

entered REDACTED on December 18, 2020. Stip. 4. On December 21, 2020, REDACTED sent 

a letter to Student asking if REDACTED was interested in special education services. RE 02; Tr. 

454-455, 513. Student responded the same day REDACTED received the letter. Tr. 514. APER 

did not initiate REDACTED file until February 2, 2021, six weeks later. RE 02. It was not until 

February 3, 2021 that records were requested from Student's former school. SE 10. The records 

were received the next day, February 4, 2021. RE 01. On February 11, 2021, a meeting was held 

with Student. Tr. 39. At this meeting Student requested REDACTED mother be present. Stip. 6. 

Mother was included in the meeting scheduled for February 26, 2021. Stip. 7. At this meeting, 

Student's mother was designated as REDACTED educational representative. Stip. 7. On March 

12, 2021, an IEP meeting was held and an IEP was proposed. Stip. 9. 

The time frame within which APER should have either adopted Student's prior IEP, or 

developed, adopted and implemented a new one, was sixty days; sixty days from December 18, 

2020 was February 16, 2021. Although APER did hold an initial meeting with Student on 

February 11, 2021, when the IEP Team determined REDACTED required an educational 

representative, they did not develop an IEP until March 12, 2021. Therefore, we find APER 

failed to adopt the previous IEP or develop a new IEP within the 60 days required by IDEA and 

Delaware Administrative Code. We also find that this procedural violation resulted in a denial of 

PAPE because Student was not temporarily placed in a setting which appeared to be most suited 

to REDACTED needs, and APER did not develop an IEP for REDACTED until March 12, 2021, 

24 days later than they were obligated to do so. 
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b. Did APER's failure to conduct a reevaluation of Student in a timely

manner deny Student a FAPE?

The IDEA and Delaware State regulations require a local educational authority to 

conduct a reevaluation of a student identified as eligible for special education and related 

services every three years. 20 U.S.C.S. § 1414(a)(2); 34 C.F.R. § 300.303; 14 Del. Admin. C. § 

925.3.0. At the time Student entered the prison, REDACTED most recent evaluation had been in 

December 2018. JE 02. In REDACTED testimony, REDACTED noted that although 

REDACTED obtained permission to evaluate Student from Student when REDACTED first met 

with REDACTED on February 2, 2021, a psychological assessment could not be conducted 

because APER did not have a school psychologist conducting evaluations while staff was out of 

the facility. Tr. 464. Staff was permitted back in the facility on February 15, 2021. Tr. 32. 

Student was due to have a reevaluation by December 2021. On February 18, 2022, consent for a 

reevaluation was obtained from Student. RE 30; Tr. 296. To date, the reevaluation has not been 

completed. Tr. 63. The reason for this is a shortage of staff. Tr. 63-65. We find that APER failed 

to conduct appropriate reevaluations. We further find that this violation rises to the level of a 

denial of F APE. Evaluations are a vital part of developing an IEP. Although there is a staffing 

shortage at APER, that does not obviate their obligation to conduct necessary assessments of 

students. 

Additionally, APER obtained consent for a reevaluation from Student, not REDACTED 

Educational Representative. APER is required to obtain the consent of the Educational 

Representative prior to conducting an evaluation or re-evaluation. 20 U.S.C.S. § 1414(c)(3); 34 

C.F.R. § 300.300(c); 14 Del. Admin. C. § 925.1.3. We find that APER failed to obtain the 

consent of the Educational Representative. We further find that this violation rises to the level of 

a denial of F APE because Student had been determined to lack capacity to make REDACTED 

own 
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educational decisions, therefore it logically follows that REDACTED lacked capacity to 

consent ( or withhold consent) for evaluations. 

c. Did APER fail to engage Student's designated Educational

Representative in his education? If so, was this a deprivation of a F APE?

When a student reaches the age of majority, rights accorded to the parents are transferred 

to the student unless he or she is determined to be incompetent under state law or the IEP Team 

determines that the student lacks capacity to provide informed consent with respect to the child's 

educational program, in which case someone should be appointed to represent the child's 

educational interests. 34 C.F.R. § 300.520; 14 Del. C. § 3132 (b)(4). The educational 

representative has the same rights as a parent under IDEA. 14 Del. C.§ 3132(b)( 4); 14 Del. 

Admin. C. § 926.20.2. 

On February 26, 2021, an IEP meeting was held to determine Student's capacity to make 

educational decisions. Stip. 7. At the meeting, it was determined by the IEP Team that Student 

lacked the capacity to make educational decisions, and Mother was appointed as REDACTED 

Educational Representative. Stip. 7. 

On March 12, 2021, an IEP meeting was held. Stip. 9. Student, Mother, the Educational 

Diagnostician, the general education teacher, and the special education teacher were present at 

the meeting. JE O 1. Mother was not provided prior written notice of the March 12, 2021 meeting. 

Tr. 283. We f1nd that this procedural violation rises to the level of deprivation of F APE as she 

was not able to prepare for, and therefore fully participate in, the meeting that would develop an 

IEP for her REDACTED. 

Mother was not invited to the September 23, 2021 meeting regarding a "comp time 

waiver" despite being designated as Student's educational representative. Tr. 294-295, 299-300, 
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585. We find that this procedural violation rises to the level of deprivation of FAPE as Student, 

who had been determined to lack capacity to make REDACTED own educational decisions, 

waived REDACTED right to compensatory education. 

d.Was Student deprived FAPE by APER's refusal to provide copies of REDACTED

educational records to REDACTED Educational Representative or counsel?

On April 21, 2022, in her role as educational representative, Mother provided 

consent for Community Legal Aid Society, Inc. ("CLASI") to request a copy of Student's 

education records. SE 07. The very same day, CLAS I sent the authorization, along with a letter 

requesting Student's education records to APER. SE 06. On June 3, 2022, Mother emailed 

REDACTED to request copies of Student's records. SE 03. On June 9, 2022, Mother sent a 

follow-up request to REDACTED for the educational records. Tr. 94, 297-298; P. 3. 

REDACTED responded on June 9, 2022 advising that REDACTED no longer worked at 

REDACTED and that Mother would need to contact the new REDACTED teacher/supervisor, 

REDACTED ("REDACTED"). SE 03. Mother immediately sent an email request for Student's 

educational records to REDACTED SE 03. REDACTED neither provided the records to Mother 

nor did REDACTED respond to her. Tr. 94-95, 297. Instead, APER provided a copy of the 

records to Student, believing that "[Student] was able to provide them to whoever REDACTED 

wished." Tr. 100. The copy of Student's records was given to REDACTED in a folder. Tr. 

539-41. REDACTED ("REDACTED"), the state director for Adult and Prison Education 

Resources, testified that Student "was able to provide them to whoever REDACTED wished." 

Tr. 100. APER therefore feels it has fulfilled its responsibility to "provide records." 

APER's argument that they are prohibited by law to provide a disabled student's 

education records to REDACTED educational representative (who was appointed because the 

IEP team felt REDACTED did not have capacity to make REDACTED own educational 

decisions) or legal counsel is without 
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merit. APER asserts that the Delaware legislature specifically and intentionally excluded from 

the rights conferred upon educational representatives and legal counsel the right to obtain copies 

of records. We disagree. 

First, Mother, as educational representative, has the same rights as a parent under IDEA. 

14 Del. C. § 3132(b)(4); 14 Del. Admin. C. § 926.20.2. Therefore, she had the right to obtain a 

copy of Student's education records. 14 Del. C. § 3130(b). Second, although the pertinent 

legislation does not specify that a parent may obtain copies through a representative, we do not 

believe the omission of the words "either personally or through a representative" was intended to 

prohibit parents from authorizing counsel to request records in furtherance of legal 

representation. In fact, the Delaware legislature did limit the rights of educational representatives 

appointed as a result of a determination of incapacity as follows: "[t]he capacity determination is 

limited to exercise of rights under this chapter and its implementing regulations and shall not 

affect exercise ofrights in any other context." 14 Del. C. § 3132(b)(6). If the legislators intended 

to further restrict the authority and/or rights of an educational representative, they would have 

done so there. 

We believe the law is clear, but even if we were to read it as open to interpretation, we 

would still reach the decision that APER should have provided copies of Student's record to 

REDACTED Educational Representative and counsel. It is well-settled that a statutory 

interpretation should not yield absurd results." McNeill v. United States. 563 U.S. 816, 822 

(2011) (citing United States v. Wilson, 503 U.S. 329,334 (1992).) Ifwe were to opine that 14 

Del. C. § 3130 read in its entirety prohibited an educational representative, or legal 

representative thereof, from obtaining a copy of a disabled student's education records, the result 

would be absurd. It is unfathomable to this panel that the Delaware legislature would intend to 

create a procedure 
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through which a disabled student is determined to lack capacity to make REDACTED own 

educational decisions, have an educational representative appointed for REDACTED, and 

then hamstring that representative's ability to advocate by restricting their access to the 

student's records. 

We need not provide hypotheticals to demonstrate the potential absurdity, as the matter 

before us is illustration enough. Here, Student, an incarcerated disabled student, who was 

determined by the IEP team to lack sufficient capacity to make REDACTED own educational 

decisions, was the only one given copies of REDACTED records, believing Student "was able 

to provide them to whoever REDACTED wished." Tr. 100. It is unconscionable that APER 

provided education records in an unsecure manner to an incarcerated student, who they had 

determined lacked capacity to make educational decisions, who had no privacy, while 

simultaneously refusing to provide those records to Student's educational representative or 

REDACTED attorney under the guise of being prohibited from doing so by the privacy rights 

required by FERP A. Therefore, we find that Mother was appointed as Student's Educational 

Representative, and as such was entitled to receive a copy of REDACTED records, and 

APER's refusal of same was a deprivation of PAPE. 

5. Should APER be compelled to review and revise its policies and procedures to be

consistent and compliant with the IDEA?

Student asks that this panel compel APER to review and revise its policies and 

procedures to be consistent and compliant with IDEA. However, no allegedly non-compliant 

written policies were submitted as evidence, and there was limited testimony as to possibly non

compliant APER policies. Although we believe it would be in everyone's best interest if APER 

were to confirm that its policies and procedures are compliant with IDEA, we do not believe that 

we are in a position to order them to review and revise them. 
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6. Does the scope of the request for due process include Student's education at

REDACTED Correctional Center?

APER argues in its closing brief that since Student was moved from REDACTED to REDACTED 

after the filing of the Due Process Petition, any claims arising after August 1, 2022, or claims in 

relation to the new facility should not be considered by this panel. The objection was made on 

the record in an effort to prevent the panel from hearing testimony about Student's educational 

experience subsequent to the filing of the due process complaint. However, APER is the LEA 

responsible for both facilities. In essence, Student's move from one facility to another is 

analogous to a change of school within the same school district, not that of moving to a new 

school district. If a student moved from an elementary school to a middle school after a petition 

was filed, but before a decision was rendered , it would not necessitate the filing of a new 

petition to incorporate claims that are ongoing, nor would it prevent the student or parents from 

presenting evidence that the denial of F APE was ongoing. This panel believes that the testimony 

given does not give rise to new claims, but rather provides evidence as to the reasonableness and 

appropriateness of the IEP which gave rise to the underlying complaint, as well as the extent of 

the alleged deprivation of a F APE to Student. Such evidence may be considered if "relevant, 

non-cumulative and useful in determining whether Congress' goal has been reached for the child 

involved." Susan N. v. Wilson Sch. Dist., 70 F.3d 751, 760 (3d Cir. 1995) (although the District 

Court was addressing evidence proffered at judicial review, we believe the analysis applies here). 

"[E]vidence of after-occurring facts may be relevant to determining how long or to what degree a 

school district denied a FAPE to a disabled child." J.M. v. Summit City Bd. of Educ., 39 F.4th

126, 145 (3d Cir. 2022). See also, D.S. v. Bayonne Bd. of Educ., 602 F.3d 533, 567 (3d Cir. 
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2010) ("It certainly was reasonable for the Court to consider D.S.'s academic progress in 

evaluating the appropriateness of the IEP for 'evidence of a student's later educational progress 

may [] be considered in determining whether the original IEP was reasonably calculated to afford 

some educational benefit."' (citing, Fuhrmann v. East Hanover Bd. of Educ., 993 F.2d 1031, 

1040 (3d Cir. 1993)). Therefore, we find that the testimony about Student's education and 

environment subsequent to the filing of the complaint may be considered by this panel. 

FINDINGS 

We find that APER violated Student's rights under IDEA as follows: 

1. APER failed to create an IEP that was designed to provide Student with a F APE.

2. APER failed to respond to Student's behavioral and emotional needs related to 

REDACTED disabilities and therefore deprived REDACTED of a F APE.

3. APER failed to provide special education and related services to Student in the least 

restrictive environment.

4. APER engage in procedural violations of the IDEA which resulted in a deprivation of 

F APE. Specifically:

a. APER's failure to either adopt the previous IEP or develop a new IEP within 

60 days of Student's entry to the prison system deprived Student of a FAPE.

b. APER's failure to conduct a reevaluation of Student in a timely manner 

deprived Student of a F APE.

c. APER failed to engage Student's designated Educational Representative in 

REDACTED education which deprived Student of a F APE.

d. APER's refusal to provide copies of Student's educational records to 
REDACTED
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Educational Representative or counsel denied Student a F APE. 

RELIEF 

Some of the violations noted above can be addressed with specific remedy and are done 

so in the Order below. However, the deprivation of a Free Appropriate Education in the Least 

Restrictive Environment is best remedied with an award of compensatory education. 

Compensatory education is a judicially created remedy that has emerged from IDEA's 

authority for a court to grant relief it "determines is appropriate." 20 U.S.C.S.§ 1415(i)(2)(C)(iii). 

The remedy is to be determined on a case-by-case basis. It is the responsibility of each court to 

determine the appropriate relief "to ensure that a student is fully compensated for a school 

district's past violations of his or her rights under the IDEA and develop an appropriate equitable 

award." D.F. v. Collinl!swood Borough Bd. of Educ., 694 F.3d 488, 498-499 (3d Cir. 2012), 

citing Ferren C. v. Sch. Dist. of Phila., 612 F.3d 712, 720 (3d Cir. 2010) (upholding 

compensatory education fund as appropriate under IDEA), and Heather D. v. Northampton Area 

Sch. Dist., 511 F. Supp. 2d 549,562 (E.D. Pa. 2007) (utilizing fund as compensatory education 

remedy). An educational trust fund may be utilized by an individual over the age of 21 to 

compensate for a denial of F APE. Ferren C. at 719-720. 

We believe that given the circumstances in this case, an award of a certain number of 

hours of compensatory education to be provided by APER to Student will not be adequate. 

APER's own testimony as to lack of resources, lack of staff, and other logistical and physical 

barriers make it clear that Student will not be able to receive a sufficient amount of 

compensatory education in addition to the appropriate education to which REDACTED is 

entitled. Although Student is clearly limited in REDACTED options for compensatory education 

services due to REDACTED 
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incarceration, REDACTED has expressed an interest in acquiring a license to be an electrician. 

Tr. 158-159, JE O 1. An educational trust for compensatory education services may be utilized for 

behavior support and academic/vocational instruction. Heather D. v. Northampton Area Sch. 

Dist., 511 F. Supp. 2d 549,560 (E.D. Pa. 2007). 

Therefore, we find that a compensatory education fund should be established to benefit 

Student. Such fund shall be for Student's use either-both during his imprisonment to further 

REDACTED access to higher education or vocational instruction, er-and after REDACTED 

release for higher education or vocational instruction. Student shall have access to the 

compensatory education fund for a period of time be!.!inninu upon the renderinu of this Decision 

and ending five years after REDACTED term of incarceration has ended. 2

The amount of money with which the trust should be funded is calculated as follows: 

We find that APER's "failure to provide specialized services permeated [Student's] 

academic and emotional well-being," and pervaded REDACTED entire day, therefore full days 

of compensatory education are warranted. Jana K. v. Annville Cleona Sch. Dist., 511 F.Supp.3d 

584, 609 (M.D.Pa. 2014). A full-time 12th grade student would receive 1032 hours of education 

from a LEA per school year. 14 Del. C. § 1049(a)(l). The panel acknowledges that this provision 

specifically pertains to school districts. However, given the absence of a similar provision 

pertaining to APER, and given the fact that APER serves as the LEA for the DDOC, we believe 

that the hours set forth therein logically apply to APER. APER's school year is 12 months. 1032 

hours divided by 12 months equals 86 hours per month. Student spent 22 months as a student of 

APER's from the time REDACTED arrived at REDACTED on December 21, 2020 until the 

final day of 

2 This paragraph has been amended as noted per the December 15, 2022 Order Clarifying Panel's Decision and 
Order. 
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testimony of this hearing on October 11, 2022.3 Twenty-two (22) months times eighty-six (86) 

hours equals 1,892 hours. As stated above, we do not believe that an award of hours of 

compensatory education will provide the relief intended by such a remedy. Therefore, we 

calculate a sum of money in accordance with the prevailing Third Circuit rate for compensatory 

education of$75 per hour. Rayna P. v. Campus Cmty. Sch .. No. 16-63, 2018 U.S. Dist. LEXIS 

135739 (D. Del. Aug. 10, 2018). Multiplying 1,892 hours by $75, we find that Student is owed 

$141,900. 

ORDER 

Based upon the foregoing, it is HEREBY ORDERED as follows: 

1. APER is hereby Ordered to immediately provide a full copy of Student's

education records to REDACTED Educational Representative and REDACTED counsel; 

2. APER is hereby Ordered to immediately hold an evaluation planning meeting

with Student's Educational Representative to determine appropriate independent evaluations to 

be conducted. Such evaluations shall include but not be limited to: Functional Behavior 

Assessment, Psychiatric; Neuropsychological. 

3. APER is hereby Ordered to pay for any and all independent educational

evaluations determined to be appropriate. 

4. Upon receipt and review of the evaluations, APER is hereby Ordered to contract

with a mental health service provider to provide the services recommended by the psychiatrist 

who evaluated Student. That psychiatrist shall be a member of Student's IEP team, and shall 

assist with drafting individualized and measurable mental health goals. 

3 The panel notes, as did Student's attorney, that this date is chosen as an end date for calculation purposes only, and 
is not intended to imply that APER began providing a FAPE upon conclusion of the hearing. 
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5. APER is hereby Ordered to develop an IEP based on the findings and

recommendations in the other IEEs. 

6. APER is hereby Ordered to place $141,900 into a compensatory education fund

for the benefit of Student Such fund shall be for Student's use eithef-both during REDACTED 

imprisonment to further REDACTED access to higher education or vocational instruction, 

er-and after REDACTED release for higher education or vocational instruction. Student shall 

have access to the compensatory education fund for a period of time hepinninu upon the 

rendering of this Decision and ending five years afterREDACTED tenn of incarceration bas 

ended.4 7. We do not have jurisdiction to determine attorney fee awards, and therefore

decline to make a finding on this issue. However, we do find that Student is the prevailing party. 

8. All other relief requested by the instant due process complaint is hereby denied.

Beth C. Manes Esq., Panel Chairperson Date 

12/16/2022 I 11:15:28 AM EST 

Mary Elizabeth Norris, Educator Panelist Date 

Matthew Stank.is, Layperson Panelist Date 

4 This paragraph has been amended as noted per the December 15, 2022 Order Clarifying Panel's Decision and 

Order. 
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